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US Outlook:  Focus on Force Majeure in the Wake of 

Coronavirus and the Russia-Saudi Arabia Oil Price War 
 

 
The U.S. oil industry is facing the dual shockwaves of falling demand and increased supply as 

a result of global efforts to slow the spread of the novel coronavirus (COVID-19) combined with an 
oil price war driven by Russia and Saudi Arabia.  Major airlines are canceling thousands of flights due 
to international travel bans, demand from China has dropped dramatically, domestic fuel sales have 
fallen due in part to widespread “shelter in place” orders in California and other states, and many 
businesses have had to curtail operations or close entirely due to the outbreak.  As a result, the 
International Energy Agency has predicted that global oil demand will decline for the first time since 
2009.1   

At the same time, Russia and Saudi Arabia have cut costs and increased supply as part of an 
oil price war that escalated in early March 2020.  The price war, in combination with the global 
reduction in demand, has pushed prices to as low as $20 per barrel for the first time in eighteen years.2  
U.S. oil producers and midstream companies have responded by cutting their capital budgets and 
ceasing drilling activities, and are considering supply reductions to help end the price war.3 

In this turbulent environment, it is more critical than ever for businesses in the oil industry to 
assess their contractual rights and liabilities.  As we discussed in detail in a prior memorandum 
addressing the coronavirus outbreak,4 businesses must consider the applicability of various escape 
hatches recognized in contract law, including force majeure and the common law doctrines of 
frustration of purpose and impossibility.  As parties in the U.S. oil industry seek to invoke force 
majeure provisions based on circumstances related to the COVID-19 pandemic, questions will arise 
not only as to whether the pandemic qualifies as a force majeure event, but whether the pandemic is 
being used as a pretext to avoid contracts made uneconomical by the oil price war.  This memorandum 
provides a summary of certain key legal considerations facing the U.S. oil industry in these uncertain 
times. 

If you have any questions about the issues addressed in this memorandum, or if you would 

like a copy of any of the materials mentioned in it, please do not hesitate to reach out to: 
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I. FORCE MAJEURE  

As the economic challenges facing energy companies grow, so does the risk that commercial 
contracts affecting their businesses may become burdensome, impractical, or impossible to perform.  
The party seeking to avoid or delay performance will likely rely upon the contract’s force majeure 
provision.  These provisions are commonplace in energy contracts. 

The applicability of force majeure to any given contractual dispute will vary depending on the 
specific language within the contract, the unique set of facts affecting performance, as well as the 
governing law.  While force majeure provisions within oil and gas contracts have been litigated 
extensively for the past century, the confluence of current events—a global pandemic, an oil price 
war, government-imposed travel restrictions, localized quarantines, and a likely economic downturn—
will undoubtedly present complex issues of first impression.  In particular, litigation will focus on 
whether an invocation of force majeure is simply cover for a party’s desire to avoid contractual 
obligations that may have become far less favorable due to the dramatic collapse in oil prices. 

A. Basics of Force Majeure 

The purpose of a force majeure clause is to “relieve a party from penalties for breach of 
contract when circumstances beyond the party’s control render performance untenable or 
impossible.”5  Generally, force majeure does not excuse nonperformance where the critical event was 
within the nonperforming party’s actual or presumed knowledge or control.6  A force majeure clause 
also does not typically excuse nonperformance by a party who failed to exercise due diligence or 
explore viable alternative performance.7 

As we discussed in detail in a prior article addressing force majeure as it applies more broadly 
to commercial contracts,8 courts consider the following elements when assessing a force majeure 
defense: 

1. Does the contract contain an applicable force majeure clause? 

2. Was the force majeure foreseeable? 
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3. Was performance rendered impossible? 

4. Was it the force majeure event that rendered performance impossible? 

5. Have all contractual pre-requisites been met?   

Parties who are considering invoking force majeure, or who have recently received notice from 
a counterparty seeking to delay or excuse performance based on a force majeure provision, should 
carefully assess each of the above issues with the assistance of counsel before acting. 

B. Analyzing a Force Majeure Clause 

When assessing a claim of force majeure, courts will first determine whether the force majeure 
clause of the contract allocated the risk of the intervening event to either party at the time of 
contracting.9  While force majeure clauses vary, they typically include a combination of specific 
examples and catch-all language.  For example, a force majeure clause in a gas supply contract might 
read: 

The term “force majeure” as employed herein shall mean acts of God, strikes, lockouts 
or other industrial disturbances, acts of the public enemy, wars, blockades, 
insurrections, riots, epidemics, landslides, lightning, earthquakes, fires, storms, floods, 
washouts, arrests and restraints of governments and people, civil disturbances, 
explosions, breakage or accidents to machinery or lines of pipe, the necessity for 
making repairs to or alterations of machinery or lines of pipe, freezing of wells or lines 
of pipe, the failure of production facilities for causes other than depletion of the source 
of gas supply, and any other causes, whether of the kind herein enumerated or 
otherwise, not within the control of the party claiming suspension.10 

 If the event asserted as a force majeure is one of the specific examples provided in the force 
majeure clause—for example, “epidemics”—some courts will enforce the provision regardless of 
whether the specific event was foreseeable.11  As the Fifth Circuit Court of Appeals has noted, “the 
‘doctrine’ of force majeure should not supersede the specific terms bargained for in the contract.”12  
In general, a party is not excused from performance unless the force majeure clause specifically 
identifies the event alleged to have prevented performance.13 

If the specific event is not identified, but the force majeure clause contains a broad “catch-all” 
provision, courts may turn to the canons of contract construction to determine whether the alleged 
event is captured by the force majeure clause.  The rule of ejusdem generis – “of the same kind” – may 
apply if the force majeure clause has a list of specific potential events followed by a catch-all phrase: 
in such cases courts may limit the reach of the catch-all phrase to only events similar to those 
specifically identified.14  In one case, a district court in the Southern District of New York found that 
“a public calamity such as war, riot, epidemic, insurrection, or earthquake” was of the same character 
as the specific examples provided in the force majeure provision (fire, strike).15  Similarly, courts may 
apply the doctrine of noscitur a sociis—“a word is known by the company it keeps”—in instances where 
the force majeure provision contains a general description followed by specific examples.16  In either 
case, where the event falls only under the catch-all provision, the court will likely require the force 
majeure event to have been unforeseeable at the time the contract was executed.17  

If the force majeure clause only contains broad catch-all language (e.g., any event outside the 
control of either party), and does not list any specific events, a court will look carefully at the 
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foreseeability of the claimed force majeure event.  If the event was foreseeable at the time of 
contracting such that the parties should have specifically bargained for it, courts are unlikely to find 
that the force majeure clause captures the claimed event.18 

C. Is the Reduction in Market Prices Caused by Russia-Saudi Arabia Price War a 
Valid Force Majeure Event? 

The price war between Russia and Saudi Arabia, which escalated following failed talks in early 
March 2020, has caused oil prices to fall precipitously.  Oil prices have collapsed by more than half 
this year, with West Texas Intermediate Crude falling below $30 per barrel.19  As the fall in prices 
causes serious financial challenges for U.S. oil producers, the potential for parties to turn to contractual 
escape hatches such as force majeure provisions will only increase.  

Courts are wary of treating market fluctuations as an unforeseeable force majeure.20  As one 
district court stated, “[a] force majeure provision would not include . . . a situation where a supplier 
failed to deliver gas solely for economic reasons. . . .  [S]uch a provision would effectively reduce a 
supplier’s obligation to supply gas on a firm supply basis to a best efforts basis.”21  In interpreting a 
force majeure provision for a take-or-pay contract, the Tenth Circuit Court of Appeals wrote as 
follows: 

[Defendant]’s interpretation of the force majeure provision is antithetical to the take-
or-pay provision. Under its interpretation, [Defendant] could be expected to take only 
when the demand for gas resulted in a resale price at or above the contract price. 
[Defendant] could never be expected to take or pay when the demand for gas resulted 
in a resale price below the contract price. Rather than taking or paying under the take-
or-pay provision, [Defendant] would rely on the force majeure provision. Thus, 
[Plaintiff] would be shut in during any drop in demand, for up to twenty years, without 
any ability to sell in other markets. Such a one-sided interpretation is suspect.22 

While some force majeure provisions do reference acts taken by governments, courts have 
generally found government-run trade wars to be outside the scope of force majeure.  This is 
particularly the case where a successful claim of force majeure would allow a party to avoid the risks 
inherent in the contract itself. 

 In Langham-Hill Petroleum Inc. v. Southern Fuels Company, the Fourth Circuit Court of Appeals 
rejected a fuel buyer’s attempt to invoke a force majeure clause to avoid performance after 
Saudi Arabia flooded the world oil markets and caused a collapse in the price of crude oil.  
The court wrote: “[i]f fixed-price contracts can be avoided due to fluctuations in price, 
then the entire purpose of fixed-price contracts, which is to protect both the buyer and 
the seller from the risks of the market, is defeated.”23 
 

 In Kyocera Corp. v. Hemlock Semiconductor, the plaintiff sought to excuse its performance of a 
take-or-pay contract on the grounds that a China-led trade war in the solar panel market 
caused prices to drop such that its business strategy was unsustainable.  The Michigan 
court wrote: “[P]laintiff did not (although, again, it could have) negotiate a contractual 
force-majeure clause that by its terms would have excused contractual performance 
resulting from unprofitability due to governmental market manipulation. Having failed to 
do so, plaintiff cannot now, through judicial action, effectively reform the contract to 
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include a provision that was not negotiated for by the parties….  [A]llowing a force-
majeure clause to provide a party with relief from an unprofitable market downturn would 
defeat the purpose of a take-or-pay contract, under which a party (in this case, plaintiff) 
obligates itself to purchase a set amount of a product at a set price per year, or pay the 
other party the difference between the amount of product it purchases and the contractual 
amount.”24 

 

 In TEC Olmos, LLC v. ConocoPhillips Co., an oil company argued that it was excused from 
performing under a farmout agreement because a significant drop in the price of oil caused 
it to lose its financing.  The company relied on the “catch-all” provision of the force 
majeure clause, which included any other cause “beyond the reasonable control of the 
Party whose performance is affected.”  Oil prices, the company argued, were beyond its 
control.  But the Texas Court of Appeals denied the force majeure claim, writing 
“[b]ecause fluctuations in the oil and gas market are foreseeable as a matter of law, it 
cannot be considered a force majeure event unless specifically listed as such in the 
contract.”25 

D. Is the Reduction in Oil Demand Caused by the COVID-19 Pandemic a Valid 
Force Majeure Event? 

Global demand for oil has declined rapidly due to the efforts to restrict the spread of the 
coronavirus, including international and domestic travel restrictions that have grounded thousands of 
planes, halted trains, and reduced car and bus travel.  This has already had an impact across the oil 
supply chain, affecting upstream followed by midstream and even downstream.  Parties claiming force 
majeure in today’s circumstances will likely cite the COVID-19 pandemic, and not the price war, as 
the unforeseen event excusing performance.  With the price war and its immense consequences visible 
for all to see, however, courts will undoubtedly have to determine whether parties are using the 
pandemic as pretext to void contracts made uneconomical by the drop in oil prices. 

In general, courts have been disinclined to view a drop in market demand as a force majeure 
event, because parties to contracts assume the risk that market demand may deteriorate over the course 
of a contract.26  Where market demand dries up due to an otherwise valid force majeure event, 
however, such as a global pandemic or government intervention, it is possible that courts may take a 
different view.  As one district court stated, “[n]either [plaintiff]’s briefing nor the Court’s research 
could identify a single case where a mere decline in market demand—absent some major, 
unpredictable event which caused the shift—constituted force majeure so as to excuse 
performance.”27   

Many oil and gas contracts specifically identify epidemics within the force majeure clause; in 
such cases courts will likely view the COVID-19 outbreak as a force majeure event.28  Where a force 
majeure clause does not list epidemics, pandemics, quarantines, or other analogous events, the courts 
will likely look to any specific events listed and determine whether the coronavirus outbreak is of the 
same kind or category.  As discussed above, a district court in the Southern District of New York put 
“epidemic” in the same category as other public calamities such as fires, strikes, wars, riots, 
insurrections, and earthquakes.29  In another case, a district court in the Southern District of Indiana 
acknowledged that an avian flu outbreak “may plausibly constitute an unforeseeable event 
precipitating a dramatic change in market conditions….”30  One commentator, however, has suggested 
that an epidemic might no longer be considered an unforeseeable event by the courts, on the grounds 
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that the parties could have been expected to include it in the contract.31  After all, this is not the first 
disease outbreak the world has seen: SARS, H1N1, ebola, and MERS outbreaks have occurred just in 
the last 20 years.  That said, COVID-19 may be viewed differently.  As the head of the World Health 
Organization has said, “we are in uncharted territory with [COVID-19].  We have never before seen 
a respiratory pathogen” like it.32  

Some force majeure clauses also identify acts of the government as a force majeure event.33  
Whether government actions such as pandemic-related travel restrictions would excuse performance 
would depend on a variety of factors.  For example, a government action generally only qualifies as a 
force majeure event when it renders performance illegal or impossible.  As one Illinois court said, for 
a regulation to constitute a force majeure event it must “clearly direct or prohibit an act which 
proximately causes non-performance or breach of a contract.”34  This could be the case if federal or 
state governments imposed restrictions on the transport of oil or gas, or imposed such severe 
restrictions on the industry that alternative markets for these commodities were unavailable.  
Modifications in governmental regulations and policy which merely tend to render performance 
burdensome and unprofitable, meanwhile, are not likely to constitute force majeure.35  Another factor 
is foreseeability, which would depend on the language of the contract, the specific government actions 
at issue, and the court’s determination of whether government actions taken in response to a pandemic 
are foreseeable even if the pandemic is not.  

Where a party alleges that the COVID-19 pandemic is the force majeure event, a reviewing 
court will look for evidence of a correlation between the occurrence of the pandemic and the 
obligation of the nonperforming party.36  Given the concurrent price war, there will undoubtedly be 
arguments made that the pandemic is simply a pretext to avoid costly contracts.  As a result, courts 
will engage in fact-specific analyses to determine whether the pandemic actually impeded contract 
performance, as opposed to another more foreseeable cause.   

Even where changing market circumstances are caused by an unforeseen event, courts 
generally require that the nonperforming party be unable—not just unwilling—to perform.  For 
example, in the case of a fixed price contract where the buyer finds that the demand for crude oil is a 
fraction of what it was when the contract was signed, the buyer would likely need to establish that the 
force majeure event made performance impossible, not merely difficult or unprofitable, though always 
depending on the language in the contract.  As the First Circuit Court of Appeals wrote in a decision 
holding that the outbreak of the Korean War did not excuse performance:  

Certainly unexpected increases in cost is a risk every contractor takes in entering into 
a fixed price contract like the one under consideration here. And an increase in costs 
caused by the unexpected outbreak of a war does not constitute the intervention of a 
superior force which ends the obligation of a valid contract by preventing its 
performance.37 

Some courts have suggested that parties can allocate market risk in a force majeure clause by 
specifically listing a decline in market demand or change in economic conditions as an intervening 
event.38  If such a provision would undermine the purpose of the contract, however, courts may 
decline to enforce it unless it clearly and definitively expresses the parties’ intention to contract for 
that particular allocation of risk.  For example, if a party agrees to sell a product pursuant to a fixed 
price contract, a force majeure clause will not likely be read to allow the seller to avoid performance 
solely because market prices have changed and made the contract less favorable.  Below are additional 
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instances where courts have construed force majeure provisions that appeared at odds with the 
requirements of the contract: 

 In Golsen v. ONG W., the Supreme Court of Oklahoma held that despite a reference to 
“failure of market” in the force majeure provision of the contract, an oil producer could 
not avoid performance under a take-or-pay contract based on a decline in market 
demand.39  “Suspension of the obligation to take or pay for gas in the event of a partial 
failure of the market is contrary to the general purpose of the contract, and indeed, 
applying the phrase literally would transform the contract to another creature entirely.”40 
 

 In Phillips Puerto Rico Core v. Tradax Petroleum, the Second Circuit Court of Appeals held that 
the detention of cargo by the U.S. Coast Guard did not excuse the buyer’s obligation to 
pay for the goods, despite reference in the force majeure clause to “delay[ed] reception of 
the goods by the buyer”.41  The court held that under the “costs and freight” contract at 
issue, the seller’s duty was fulfilled when the cargo was turned over to the carrier.42  The 
court explained that allowing delays in delivery to the buyer to excuse performance after 
the seller fulfilled his duty would be to radically change the terms of the contract.43 

Parties seeking to excuse performance due in part to the drop in demand for oil should 
carefully scrutinize the force majeure clause in their contracts.  Courts are most likely to permit a force 
majeure defense where the contract specifically identifies the event alleged to be a force majeure and 
that event has rendered performance impossible.  Finally, parties seeking to claim force majeure based 
on the COVID-19 pandemic or related events should be prepared for challenges arguing that purely 
financial concerns, including the oil price war, were the true motivating factor for nonperformance. 

 

II. ALTERNATIVES TO FORCE MAJEURE 

 While a force majeure provision is the most common route to excusing performance, parties 
may also turn to the common law doctrines of frustration of purpose and impossibility.  While these 
defenses are less common in energy industry disputes, given that oil and gas contracts invariably 
contain force majeure provisions, they can be useful alternatives when the force majeure provision 
does not include the intervening event that is hindering performance and the contract does not 
otherwise address the contingency.  Another rare but potentially useful defense is Uniform 
Commercial Code Section 2-615, adopted by every state except Louisiana, which codifies the doctrines 
of impossibility and frustration of purpose to excuse a seller from delays in delivery or non-delivery 
of goods (including oil and gas) caused by unforeseen circumstances. 
 

A. Frustration of Purpose 

“Frustration of purpose excuses performance when a virtually cataclysmic, wholly unforeseeable 
event renders the contract valueless to one party.”44  Some courts have adopted the approach set forth 
in Section 265 of the Restatement (Second) of Contracts, and require the following elements to be 
met before performance is excused: “(1) the party’s principal purposes in making the contract is 
frustrated; (2) without that party’s fault; (3) by the occurrence of an event, the non-occurrence of 
which was a basic assumption on which the contract was made.”45  Although similar to force majeure 
on the issues of control and foreseeability, frustration of purpose does not strictly require performance 
to be made impossible.  As a result, frustration of purpose may release both parties from a contract in 
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circumstances where one party could still perform, but that party’s performance would not make sense 
because it would not receive its benefit of the bargain due to unforeseen events.46 

B. Impossibility and UCC 2-615 

“Impossibility excuses a party’s performance only when the destruction of the subject matter 
of the contract or the means of performance makes performance objectively impossible. Moreover, 
the impossibility must be produced by an unanticipated event that could not have been foreseen or 
guarded against in the contract.”47  Impossibility usually excuses both parties to the contract.48  The 
common law doctrine of impossibility has been codified in UCC 2-615, which states that a seller’s 
delay or non-delivery of goods is not a breach “if performance as agreed has been made impracticable 
by the occurrence of a contingency the non-occurrence of which was a basic assumption on which 
the contract was made.”49 

As with force majeure, the mere fact that a contract is no longer of economic advantage to 
one of the contracting parties does not make it impossible to perform.50  However, courts have found 
that government orders prohibiting future performance of the contract may qualify for an 
impossibility defense,51 although they have noted in the past that market disruption caused by an 
energy crisis does not.52  The impossibility doctrine typically would apply in the absence of a force 
majeure clause, or where the unforeseen event was not captured by the force majeure clause but still 
renders performance impossible.53   

III. CONCLUSION 

The challenges facing the U.S. oil industry today are severe and unprecedented, and will 
undoubtedly lead to numerous challenges to contracts that are no longer profitable or sustainable.  
While claims of force majeure will become commonplace, this is just one of the contractual issues 
potentially implicated by the spread of coronavirus and the current Saudi Arabia-Russia price war.  If 
you have any questions about the issues addressed in this memorandum or otherwise, please do not 
hesitate to reach out to us. 

 
*** 
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