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The Present and Potential Future of Federal and State Gun
Regulations in the United States

The mass shootings in Uvalde, Texas and Buffalo, New York sparked renewed interest in gun control
reform in the United States. On June 12, 2022, a bipartisan group of United States Senators announced an
agreement on principle for gun control legislation.! The deal includes provisions designed to prevent people
experiencing crises from obtaining guns, additional protections for victims of domestic violence, and enhanced
mental health services for children.?

For full context on the new proposed deal, this note provides a primer on existing laws, addressing
restrictions on (1) who can own a gun, (2) what classes of weapons people can own, and (3) what licenses are
required when carrying a gun. The note further discusses pending reform and litigation efforts, highlighting
where there may be more potential for success in overcoming constitutional and/or legislative restrictions.

Laws that restrict access to guns in the U.S. are subject to the Second Amendment, which provides:
“la] well regulated Militia, being necessary to the security of a free State, the right of the people to keep and
bear Arms, shall not be infringed.” The U.S. is one of only three countries to constitutionally protect gun
ownership,* although there is disagreement over the interpretation of this constitutional protection.

In District of Columbia v. Heller,> the Supreme Court held that the Second Amendment guaranteed
individual citizens the right to possess firearms for lawful purposes, striking down a D.C. statute that
criminalized possession of loaded firearms in the home. This left open many questions as to how the federal
and state governments can regulate firearms. As Quinn Emanuel partner John Bash, the clerk who helped
Justice Scalia write the Heller majority opinion, noted in a recent New York Times article, “Heller merely
established the constitutional baseline that the government may not disarm citizens in their homes.”® “Most of
the obstacles to gun regulations are political and policy based, not legal; it’s laws that never get enacted, rather
than ones that are struck down, because of an unduly expansive reading of Heler.”?

The Supreme Court is expected to address the scope of the Second Amendment once again in New
York Rifle & Pistol Association v. Bruen.® The petitioners challenged the constitutionality of a New York statute
requiring an applicant to show “good cause” to acquire an unrestricted license to carry a firearm outside the
home (that is, a license not limited to hunting or other specific uses). Whatever the result, Bruen will further
define the scope and limits of the Second Amendment.

As is outlined in detail below, the key areas of regulation include (1) who can own a gun, (2) what kind
of gun they can own, and (3) what licenses are required (when and how can they use a gun). The Supreme
Court’s upcoming Bruen decision is focused on the third category, while the legislature is primarily focused on
the first category—the bipartisan proposal is almost entirely aimed at expanding limitations on who can
purchase a gun. Even with the bipartisan movement, many key issues remain, including the exception to
background checks for private sales (including online transactions) as well as the exception to background
checks that are delayed more than three days. Notably missing from current bipartisan discussions is the second
regulatory category—regarding any expanded regulation based on the type of gun or accessory itself.

I. Who can purchase firearms?

Federal law sets a national baseline on who can acquite or possess a firearm. The federal Gun Control
Act of 1968° prohibits firearm sales and possession based on the following.
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e Domestic Violence, Harassment, and Stalking: Federal law prohibits buying or possessing a firearm by
anyone who:

— Has been convicted in court for a misdemeanor crime of domestic violence;

— Is subject to a court order restraining them from harassing, stalking, or threatening an
“intimate partner”—that is, a current or former spouse, cohabitant, ot co-parent (but not
other romantic partners)—or that partner’s child; or

— Issubject to a court order prohibiting the use, attempted use, or threatened use of force against
an intimate partner.

e Criminal History: A person indicted or convicted for the following crimes may not purchase or possess
a gun:
— Federal crimes that are punishable by imprisonment for more than one year;'?
— State crimes not classified as misdemeanors that are punishable by imprisonment for more
than one year; or
—  State misdemeanors punishable by imprisonment for more than two years.

e Fleeing law enforcement: A person who has fled a state to avoid prosecution or giving testimony in a
criminal proceeding may not purchase or possess a gun.

e Age: Federal law prohibits federally-licensed firearms dealers from selling or delivering handguns to
people under the age of 21, and prohibits unlicensed persons from selling or transferring a handgun to
people under 18. Federal law also prohibits possession of a handgun by any person under 18. Federal
law does not set a minimum age for possession of a long gun (i.e., a rifle).

e Mental Health: Federal law bars gun possession and purchases by people involuntarily committed to a
mental institution'! or found mentally incompetent by a court, commission, board, or other lawful
authority.'? Federal law does not require states to provide the relevant mental health records to the
FBI’'s National Instant Criminal Background Check System (“NICS”), and many states do not
voluntarily report these records.!3

e Substance Use: Federal law prohibits anyone who is an “unlawful user of or addicted to any controlled
substance” from possessing firearms. While this restriction is broad,'* it is difficult to enforce or
incorporate in background checks because, absent a criminal charge, there are no public records of
who has engaged in substance abuse.!

e Immigration Status: People who are unlawfully present in the U.S., are present on nonimmigrant visas,
or have renounced their U.S. citizenship cannot acquire firearms.

e Dishonorable Discharge: Individuals subject to a dishonorable discharge from the armed forces cannot
acquire firearms.

Many states impose additional restrictions based on age, criminal record, and mental health. Several
states impose minimum-age requitements on long gun ownership and have raised the minimum age for
handgun possession to 21.1¢ Some states also prohibit the purchase and ownership of guns by people convicted
of (1) misdemeanor gun-related offenses and other violent crimes; (2) stalking offenses not covered by federal
law, including misdemeanor stalking offenses or stalking of people other than domestic/intimate partners; and
(3) certain drug-related or alcohol-abuse related crimes.!” Records relating to state restrictions have been
incorporated into NICS since 2012.18

As discussed above, federal law prohibits selling firearms to individuals subject to court orders
restraining them from harassment, stalking, threats, and force against current and former spouses and co-
parents, or their children. But federal law does not bar firearms sales to people subject to such court orders
protecting other romantic partners. This is known as the “boytriend loophole.” The bipartisan proposal would
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close this loophole by prohibiting people from owning guns if they are subject to a restraining order from
dating partners.!®

Federal law requires federally licensed firearms dealers to conduct background checks through NICS
before selling firearms, but this requirement contains gaps.?’ For example, federal law does not require
unlicensed sellers—many of whom sell guns directly to buyers at gun shows or online through websites—to
conduct background checks.?! According to one study, private sellers post 1 million ads every year on one
website, Armslist.com, for gun sales that would not require a background check.?? Another study estimates that
22% of U.S. gun owners who had acquired a firearm in the prior two years had done so without a background
check.? The bipartisan proposal will include language clarifying which commercial arms sellers are required to
obtain federal firearms licenses and conduct background checks, and also impose new penalties on criminals
who illegally traffic guns or buy them through third-party straw purchasers.?* But it is unclear whether these
proposed changes will materially limit the private seller exception to background checks.

Federally licensed firearms dealers can also sell guns if the buyer’s background check is delayed more
than three business days.?> This exception is known as the “Charleston Loophole” because the 2015 shooter
of nine worshippers at Charleston’s Emanuel A.M.E. Church purchased a firearm, despite being legally
prohibited from doing so, after his background check took more than three days.2° Twenty-one states have
closed or limited the Charleston Loophole by, among other things, imposing longer wait periods on firearms
sales if background checks are delayed.?’” The bipartisan proposal extends the time to conduct background
checks on buyers under 21, but details on this change are sparse.?® The bipartisan proposal does not close the
so-called “Chatleston Loophole” entirely.

Recently, a number of states have also passed what are known as “red flag laws” or “extreme risk
protection orders” that allow law enforcement, school officials, family members, coworkers, or household
members—depending on the state—to petition courts to seize or prevent purchases of firearms by a person
experiencing a mental health crisis that puts himself or those around him at risk.?? If a proper petition is made
under the specific state’s red flag law, the court can issue an order seizing that person’s gun, and restrict that
person’s access to a gun for a limited time.3" The bipartisan proposal offers funding for states to enact and
enforce “red flag laws.”3!

These state restrictions—closing the Chatleston Loophole and enacting red flag laws—are likely not
prohibited under Heller, although no court has yet said so. In dicta, the Supreme Court stated in that case,
“INJothing in our opinion should be taken to cast doubt on longstanding prohibitions on the possession of
tirearms by felons and the mentally ill.” But it is not clear whether the present Supreme Court would uphold
the above restrictions or potential expansions of them.

II.  What firearms can be purchased?

Not every gun is alike. Legislation often restricts or regulates access to certain classes of firearms. There
are two primary ways to classify guns: their overall design and the way in which they fire ammunition. Weapons
tend to become more dangerous the further along each axis they fall.

First, firearms can be designed as handguns, rifles, or shotguns.? Rifles and shotguns are both designed
to be fired from the shoulder. Rifles fire a single bullet through a grooved barrel to improve accuracy, whereas
shotguns fire a cartridge containing multiple projectiles through a smooth barrel to achieve a wider impact area.
Handguns are defined by their capacity to be concealed on a person’s body. Rifles and shotguns are generally
considered more dangerous than handguns because they fire ammunition with greater destructive potential and
can hold significantly more rounds of ammunition than handguns, depending on the magazine capacity and the
limits of a given state.
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Second, any type of firearm can be further classified by the way it fires rounds. In general, the faster it
is to fire additional rounds, the more lethal the firearm is.3®> Manufacturers design different firearms to fire
ammunition according to their intended application. Handguns, rifles, and shotguns can all be constructed to
fire in one of three ways:

. Manual Operation: The weapon will fire one shot before a user must reload (also called single-shot
action or bolt-action).

. Semi-automatic: the firing of one round re-cocks the mechanism for the next round and loads a new
round into firing position, but requires another trigger pull to fire. A user can fire as many rounds of
ammunition as the magazine3* contains before reloading. Most weapons in circulation today are semi-
automatic.

. Automatic (i.e., machine guns): a single sustained trigger press will fire multiple rounds of ammunition
until the magazine is empty or an ammunition belt terminates. Automatic weapons’ primary use
purpose is in military or tactical contexts.

Of course, the more rounds a weapon can fire, the more people it can strike in a shorter time. Past and
present regulation has centered primarily on restricting access to semi-automatic and automatic weapons
because a shooter can fire a large number of rounds before having to pause to reload. Accessories, such as
high-capacity magazines and bump stocks, can enhance the danger posed by any gun, and are frequent targets
of regulation.

Assault Weapons

“Assault weapons” is a term gun control advocates usually apply to semi-automatic rifles and shotguns.
There is controversy over what constitutes an “assault weapon.” Many semi-automatic rifles are designed to
look like automatic rifles and other military-grade firearms. The most popular type of semi-automatic rifle is
an AR-15. “AR” are the initials of the original manufacturer of that firearm; “AR” does not stand for “assault
rifle.” To avoid legal challenges based solely on the label “assault weapons,” Legislatures have designated
specific makes or models of guns as falling into that category often based on features, such as magazine capacity,
pistol grips, or bayonet studs, as indicative of combat-oriented arms.?>

In 1994, following a string of mass shootings, Congress enacted a federal ban on certain semi-automatic
rifles that include these features as a subsection to the larger Violent Crime Control and Law Enforcement Act
of 1994.3¢ This law became known as the federal “assault weapons ban” and included a ten-year sunset
provision. It expired in 2004.37 In the ten years of its enforcement, recovery of assault weapons used in crimes
fell in most major cities, generally to between 32% and 40%.38 Seven states have passed similar prohibitions.?

Because the Supreme Court did not recognize an individualized right to own a gun until 2008’s He/er,
the Court has never decided whether the 1994 federal ban would have been within the bounds of the Second
Amendment. After declining to hear challenges to similar state bans,* the Court is currently considering
whether to grant certiorari to a Second Amendment challenge to Maryland’s assault weapons ban.#*! If the
petitioners prevail, the decision would have spillover effects for similar statutes in other states.

There have been multiple legislative attempts to renew the federal ban on these weapons, particularly
in the aftermath of mass shootings. So far none has been successful.4?

Machine Guns

Federal law does not entirely prohibit automatic weapons. The 1986 Hughes Amendment to the
Firearms Owners Protection Act closed the registration of new machine guns for private citizens but allowed
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the transfer of existing lawful weapons as of May 19, 1986.43 As a result, approximately 741,146 known machine
guns remain in circulation.** Only 16 states entirely prohibit people from possessing machine guns,* and five
have no state-level restrictions.*® Many gun control advocates question what, if any, civilian uses exist for
machine guns.

Accessories

Accessories are parts that a gun owner can add to a firearm to change or extend its functionality. States
often regulate three types of accessories: high-capacity magazines, silencers, and bump stocks.

The capacity of a revolver-style pistol is typically five or six rounds. The standard capacity of most
semi-automatic pistols is 12 to 15 rounds, depending on the size of the ammunition and length of the grip. In
some states, such as California, the state legislature as determined that a magazine with a capacity of more than
ten rounds is to be classified as a “high-capacity magazine.” AR-15 rifles can readily accommodate a magazine
carrying 30 rounds. Some mass shootings (defined by the federal government as a shooting in which more than
four persons are shot) have involved the use of high-capacity magazines.#” Although the now-defunct federal
assault weapons ban restricted these magazines, they are now legal unless outlawed by state or local laws.*

Silencers, also called suppressors, limit the sound and flash made by a gunshot, making it easier for a
shooter to go undetected. Federal law regulates the ownership and purchase of silencers through a centralized
database maintained by the ATF.4° Eight states and the District of Columbia prohibit owning silencers.>? The
Supreme Court has so far declined to hear Second Amendment challenges to regulations on silencers.>!

“Bump stocks” are an accessory component that replaces the rifle stock of a semi-automatic weapon.
They function by using the recoil of each shot fired to bounce the firearm between a shooter’s shoulder and
trigger finger while they hold both in place.>? This enables a semi-automatic rifle to fire almost as rapidly as an
automatic weapon. In 2018, the Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF”) finalized a rule
that classifies bump stocks as machine guns within the meaning of the National Firearms Act, effectively
banning bump stocks.>? Litigants have challenged this prohibition in the courts, particularly after the mass
shooting at a Las Vegas concert, with mixed success.** The Supreme Court has yet to decide the issue.>

Ghost Guns

Federal and state regulations, including regarding the sale and distribution of firearms or background
check requirements, do not apply to many unfinished parts or components of a gun. Those seeking to avoid
these restrictions have exploited this loophole by purchasing or 3-D printing firearm components. Purchasers
can then assemble the kit or, if necessary, finish certain parts with a power drill. The resulting weapon is
functionally identical to a regular firearm but has no serial number or other reliable means to trace it.

Several states have enacted laws to limit the problem of ghost guns. In April 2022, President Biden
announced a rule that would requite manufacturers of assembly kits to include serial numbers on their
components, run background checks on purchasers, and maintain records.> Additionally, a number of 3-D
printing companies have endeavored to self-regulate by programming their software and hardware not to print
certain parts that are known to be used as gun components.

Quinn Emanuel is working with the Office of Los Angeles City Attorney Mike Feuer and Everytown
Law, the litigation arm of Everytown for Gun Safety Support Fund, in an expansive lawsuit against
Polymer80—claiming to be one of the nation’s largest sellers of “ghost gun” kits and component parts that
enable buyers to build fully functional guns at home without complying with background checks or gun
serialization requirements. The lawsuit alleges Polymer80 has violated California’s Unfair Competition Law and
created a public nuisance by selling these ghost gun kits in violation of federal and California gun laws. Other
cities, including the District of Columbia®” and Baltimore,>® have also sued Polymer80.
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III. What license is required?

On top of federal (and corresponding state) law limiting who can purchase and possess a firearm, each
state has its own system for determining where a person can carry that firearm and how. There are no federal
licensing requirements. With respect to state licensing laws, many states distinguish between oper carry, carrying
a firearm visibly in public, and concealed carry, with some states either banning open carry or subjecting it to
additional regulation on the theory that the visible presence of guns incites aggression and elevates danger.>
Opponents of such measures argue that they deter shootings and other crimes. Likewise, many states have
designated “sensitive places,” like school zones and places where alcohol is served, where firearms are either
banned or restricted. Second Amendment advocates argue that creating these known “gun-free zones” attracts
persons looking to commit mass murder.

As part of these regulatory schemes, most states have created some form of permit system for carrying
a firearm in public. Permits often require the holder to have special training, submit to a background check, or
make mental health disclosures. State regimes generally fall into one of three categories: permitless carry states,
shall issue states, ot may issue states.

“Permitless carry,” sometimes called “constitutional carry,” states generally allow adults® to carry
concealed firearms in public without a permit. But states allowing permitless catry regulate it. For example,
individuals may not be able to: (1) “permitless carry” all types of firearms,®! (2) “open carry,”®? or (3) carry
weapons in certain locations.®® Some states exempt gunowners with permits from these restrictions.®

States that require a firearms permit follow either a “shall issue” or “may issue” regime. As the name
suggests, “shall issue” states require their issuing authority to grant a firearm permit to anyone who qualifies
and applies. By contrast, “may issue” states reserve discretion for the issuing authority, often a local law
enforcement agency, to issue or not issue a permit based on factors such as suitable moral character or whether
the individual seeking a permit can show good cause for needing a firearm. Second Amendment advocates have
criticized these “may issue” states as being de facto “no issue” states given the level of scrutiny with which they
review applications.®>

The Supreme Court’s decision in Bruen will likely affect the permitting framework of many states. If
the Court agrees with the petitioners, who argue New York’s good cause requirement for an unrestricted license
to carry violates their right to bear arms outside of the home without discretionary government interference, it
would likely strike down many of the “may issue” state permit systems. At oral argument, the Bruen petitioners
suggested that, in future cases, the Supreme Court might need to strike down laws regulating gun possession at
“sensitive places” open to the public.%

In the meantime, New York Governor Hochul signed a bill into law on June 7, 2022 raising the
minimum age to purchase semi-automatic rifles from 18 to 21, closing loopholes allowing for older high-
capacity magazines, and improving reporting procedures on those who might pose a threat to others’ safety.¢’
The New York Rifle & Pistol Association has criticized the new legislation, and may challenge it in court.%

IV. Conclusion

The House of Representatives recently passed a bill that would, among other things, codify the
regulatory ban on bump stocks, raise the age limit for purchasing certain semi-automatic weapons, require
secure storage of firearms, and ban the sale of magazines with a capacity of more than 15 rounds.® But this bill
is unlikely to pass the Senate—indeed it goes beyond the recently announced bipartisan proposal. Because any
such bill would have to attract 60 votes to overcome the Senate filibuster, more drastic legislative reforms at
the federal level are unlikely.
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As long as mass shootings continue, victims of gun violence are likely to seek private recourse in the
courts against gun manufacturers and sellers. The federal Protection of Lawful Commerce in Arms Act
(“PLCAA”) generally immunizes firearms manufacturers and sellers from civil lawsuits alleging that individuals
used firearms in an unlawful way.”’ Under the PLCAA, federal courts have dismissed gun crimes victims’
lawsuits against manufacturers, as well as municipalities’ lawsuits alleging that firearms manufacturers and sellers
marketed guns to legitimate buyers while knowing that the guns will be later sold in illegal markets.” (President
Joe Biden has called on Congress to tepeal the PLCAA, but Congtess is unlikely to do s0.7?)

There are exceptions to the PLCAA’s broad grant of immunity. Most notably, plaintiffs can sue
firearms sellers for knowingly violating state or federal laws regulating the sale and manufacture of guns if this
violation proximately caused the plaintiffs harm.” In 2019, the Connecticut Supreme Court held that the estates
of nine victims of the 2012 Sandy Hook Elementary School shooting could sue Bushmaster Firearms
International, the manufacturer of the weapon used in the shooting, for “wrongful marketing” under
Connecticut’s Unfair Trade Practices Act, based on allegations that Bushmaster had “extoll[ed] the militaristic
and assaultive qualities of their AR-15 rifles.”’* The plaintiffs established proximate cause by alleging that
Bushmaster’s marketing encouraged the shooter to select Bushmastet’s rifle, citing the fact that the shooter
wanted to join the U.S. Army as a child and played video games featuring variants of Bushmaster’s rifle.”>
Shortly after, Bushmaster settled the case for $73 million.”® Sofo appears to open the door to similar lawsuits
under state unfair trade practices laws. A victim of the 2022 Brooklyn Subway Shooting recently sued Glock,
Inc. under a similar theory.”” The government of Mexico has also sued several firearms manufacturers in
Massachusetts for enabling gun deaths in its territory, contending that the PLCAA does not apply to wrongful
deaths occurring in Mexico.”

The scope of gun control remains a controversial issue in the United States. However, as more and
more mass shootings are seen across the country, citizens, government agents, and authorities are participating
in robust dialogue about potential reform efforts at the federal and state levels.
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